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Dear Governor and Members of the Legislature:

Abrsham Spiegei

Barbara S. Stone Each year, California spends about $4 billion on goods, services and construction
_ _ projects, making purchases through a procurement process that is highly

Jeannine L. English N . . .

Executive Director regimented, hemmed in by paperwork and costly for everyone involved. While

the State’s procurement laws pay lip service to the concept of cost-

effectiveness, the actual process -- as it is designed and carried out -- hampers

purchasing decisions that would result in the State receiving the best value for

the money it spends.

For the past eight months, the Little Hoover Commission has examined the
State’s procurement process, paying particular attention to electronic data
processing equipment purchases, the program that promotes state purchasing
from disadvantaged businesses, and the Prison Industry Authority, which sells
other parts of state government $150 million a year in products. Since the
Commission’s study focused on the policies and procedures used by the State
in making decisions rather than on individual purchases, the Commission neither
sought nor found the kind of waste exemplified by the $2,000 coffee pots or
$500 hammers from federal purchasing scandals. Nonetheless, the evidence of
something awry with the procurement process -- and a resulting higher cost to
the State --abounds throughout the Commission’s report:

* After spending years on a multiple-submission, much-evaluated and
thoroughly discussed procurement process for a new internal telephone
network, the State rejected two out of three bidders as non-responsive.
The third bidder, granted the contract, is running almost two years late
in implementing the system.
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* The State’s top high-technology expert has identified four information technology
systems where hundreds of millions of dollars were spent on equipment and
software that was not capable of meeting the State’s needs.

* One state iicensing board has purchased a computerized telecommunications
system in bits and pieces over several years, with the system never becoming
fully operational because of mismatched and/or missing equipment.

* A state university has been forced to pay higher-than-market prices to the Prison
Industry Authority for dormitory mattresses that have worn out in just a few
years.

From extremely large procurements to small and almost inconsequential purchases, the
Commission found many examples of the State ending up with less than it bargained
for. The Commission has not attempted to estimate the higher-than-necessary cost of
these and similar purchasing decisions. But multiplied throughout the huge
bureaucracy, it is not unreasonable to presume that millions of dollars are wasted
during the procurement process.

The Commission’s report contains seven findings and 26 recommendations, each of
which is highlighted in the Executive Summary. The overall thrust of the report can
be summarized in three areas:

1. Best Value. The State must switch its focus, energy and efforts from the
procurement process itself to the end product that the buying department
receives. Managers must be given the responsibility and authority to make best-
judgment decisions that allow the weighing of many factors besides costs.
Accountability will be assured through an open, documented process that
involves a panel of people evaluating bids.

2. Streamlined Process. The high costs now incurred by both the State and the
vendors should be slashed by streamlining the existing, multipie-submission
procurement process. When the State’s policy makers add complexity to the
procurement process with programs designed around social goais, they should
place particular emphasis on tightly administering and monitoring such programs
to ensure goals are reached without wasting resources.

3. Program Accountability. The Prison Industry Authority should be held strictly
accountable for meeting the goals outlined for the program in statute. These
include saving the State money and training prisoners. Currently, the program
shifts costs to other state departments that must purchase its goods and
services, and even then only survives with the help of hidden subsidies. There
is no documentation or tracking of the program’s effectiveness in training
prisoners in a useful manner for the outside world.



Like any budget-minded family in today’s recession, the State must begin to act like
a savvy customer, weighing costs, service, reliability and other values before reaching
decisions. With $4 billion in purchasing pcwer, the State should be viewed and
treated as a valued customer who drives a hard but fair bargain, rather than as a patsy
that will be satisfied with whatever is offered at a price inflated by regulations and
paperwork. The Commission urges the Governor and the Legislature to implement the
philosophy and recommendations outlined in the accompanying report.

Sincerely,

/ Chairman ¢
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Executive Summary

Executive Summary

o buy $4 billion a year worth of goods, services and
construction activities, the State has set up a procurement
process that emphasizes fairness, low cost and achieving a
set of social goals. None of these necessarily means that the State
gets the best product to meet its needs or maximizes the use of its
limited resources. Each of them adds cost (directly or indirectly)
and complexity to the procurement process, resulting in delays and
inefficiency.

In this report, the Little Hoover Commission acknowledges
the need for the State to be fair in its dealings with suppliers as it
spends public money; to be a comparative shopper in order to
stretch dollars as far as possible; and to influence private actions
through public policies encouraging small businesses, recycling and
cultural diversity. The first priority, however, must be obtaining the
best value: selecting the product that provides the most benefits
for the lowest life-cycle cost. The procurement system should be
designed to encourage officials to make best value choices rather
than forcing them to focus on the paperwork-intensive process
itself.

From this perspective, the Commission examined four areas

of procurement: major computer and telecommunications
equipment purchases; the protest process; the program designed
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to encourage minority, women and disabled veterans participation
in state business; and the Prison Industry Authority. As a result of
its investigations, the Commission has made seven findings and 26
recommendations.

inding 1: The present
state procurement system
focuses on low cost rather
than on best value for the State.

Procurement experts and
academics believe that, to make
the best information technology
purchases, governments need
procurement systems that rely on
knowledgeable, well-trained
decision-makers who have been
given the leeway to determine
which bids offer the best value
and are trusted to use good
judgment (as opposed to
hemming them in with rules and
processes designed to protect
against bias and influence).

While the State has acknowledged this theory by creating a
separate set of laws to address the purchase of electronic data
processing equipment, in practice the State’s procedures for buying
complex computer systems continues to rely heavily on low-cost
evaluations rather than best-value judgments. A major reason for
this is the State's emphasis on accountability: Decisions made on
the basis of objective data -- such as pricing -- are much easier to
document and defend then are decisions made on subjective
assessments of who might perform best or how much better one
piece of equipment rather than another will meet the State’s needs.

The result can be wasted expenditures for inappropriate
information technology systems or the failure to maximize the use
of emerging technology because of lack of government expertise.

Recommendations:

1. The Governor and the Legislature should enact legislation
that declares that the primary goal in conducting state
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10.

11.

procurements is to obtain the best-suited product at the best
price.

The State Administrative Manual should be changed so that
state agencies may use a non-commodity, best-value
evaluation procedure at their own discretion.

The Governor and the Legislature should direct the
Department of General Services to streamline the
procurement process to avoid multiple submissions.

The Governor and the Legislature should enact legislation
that directs contract language negotiations to take place only
after bids have been awarded.

The Governor and the Legislature should enact a resolution
that would proclaim the State’s intent to use functional
specifications rather than detailed technical specifications in
procurements.

The Governor and the Legislature should direct the Office of
Information Technology to ensure that Requests for
Proposals match the scope and intent of the Feasibility Study
Reports.

The Governor and the Legislature should direct the
Department of General Services to make increased resources
available to those who write specifications for procurements.

The Governor and the Legislature should direct the
Department of General Services to maintain equipment
standards matrices only as an advisory guideline for
departments.

The Governor and the Legislature should direct a modification
of procurement procedures that would allow departments to
purchase reconditioned equipment at their own discretion.

The Governor and the Legislature should enact
comprehensive legislation to reorganize, simplify and
streamline statutes relating to procurement.

In consultation with vendors, state departments and other
procurement interests, the Department of General Services
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should review contracting and invoicing procedures and
create standardized formats to be used by all departments.

inding b5: The State’s
contract award protest
process is fragmented, is
informal to a point that credibility
is undermined, and is hampered
by the perception -- if not the
reality -- of being a kangaroo
court that is wunfair and/or
ineffective.

California’s  procurement
protest process is spread among
a variety of bodies. Where a
bidder goes to complain about a
procurement process or decision
is dependent on the type of
contract involved and the stage
of the process being protested. The protest process in general has
few of the procedural guidelines and structured policies that usually
are essential for a system to have predictability and credibility. The
"final" decisions of the protest system often involve no resolution
of the problem and are tainted by an appearance of conflict of
interest -- all of which result in a perception that the State’s protest
mechanism is unfair and/or ineffective.

Recommendations:

12. The Governor and the Legislature should enact legislation to
centralize and provide uniformity to the bid protest process,
as well as to upgrade the technical expertise of those
involved in the process.

13. The Governor and the Legislature should direct the State
Board of Control to institute formalized hearing procedures,
record precedent-setting decisions, order remedies for bid
award errors when appropriate and in other ways standardize
the operation of the bid protest process.

14. The Governor and the Legislature should enact legislation to
create an independent, binding arbitration process for those

Vi
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protestors who are willing to pay the costs of an alternative
process.

15. The Governor and the Legislature should enact legislation
that would require the release of all relevant records to bid
participants within a time frame sufficient to allow the filing
of a detailed protest.

16. The Governor and the Legislature should enact legislation to
require documentation of reasons when all bids are rejected
and a project is put out for rebid.

inding 6: The Minority
Business Enterprise/
Women Business
Enterprise/Disabled Veteran
Business Enterprise program is
failing to meet the goals set by
law.

As the MBE/WBE/DVBE
program enters its fifth year,
almost all state departments are
failing to reach the 15-5-3
percent goals for contracts. The
program’s administration is
fragmented and its provisions are
applied unevenly; in some cases,
the law has simply been ignored
while in others advantage has
been taken of loopholes.

The program’s good-faith effort and certification components
and the lack of enforcement mechanisms all impose undue burdens
on state departments, vendors and MBE/WBE/DVBEs, adding to
state and private sector costs without producing the desired
results. Although recent revisions promise some performance
improvement, other sorely needed reforms pose a dilemma by
threatening the program’s viability.

Vii
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Recommendations:

17.

The Governor and the Legislature should pursue one of three
options:

Option A: Enact legislation to contract for a disparity study and

a recommended proportionate remedy as a prelude to
adopting an aggressive, anti-discrimination
procurement program.

Option B: Enact legislation that will recast the present

MBE/WBE/DVBE program so that it operates similarly
to the Small Business preference program.

Option C: Enact legislation that centralizes the authority and

18.

19.

20.

21.

22.

accountability for the MBE/WBE/DVBE program and
provides adequate resources for outreach and
enforcement efforts.

The Governor and the Legislature should eliminate the good-
faith effort component of the MBE/WBE/DVBE program or
reform the process so it achieves its intended purpose.

The Governor and the Legislature should enact legislation to
abolish self-certification and set up a single-point full
certification process.

The Governor and the Legislature should direct the
Department of General Services to embark on an aggressive
enforcement program.

The Governor and the Legislature should enact legislation
that allows firms to file "global” plans with the Department
of General Services as an optional way of complying with
MBE/WBE/DVBE requirements.

The Governor and the Legislature should enact legislation to

protect past and current vendors in the event the State’s
MBE/WBE/DVBE program is found unconstitutional.

viii
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nding 7: The Prison
ndustry Authority, heavily
and unwillingly subsidized
by other areas of state
government, is unable to
document its degree of success
in meeting program goals.

The Prison Industry Authority has
a captive customer base in other
state departments, which are
forced to buy its goods and
services. These customers, who
have no leverage over PIA’s
performance, contend the
products are overpriced,
deliveries are often delayed and
that quality is sometimes poor.
The PIA defends its record,
claiming that prices are actually low for the quality of goods sold
and that its activities save the State almost $48 million a year. But
the PIA is unable to show success in preparing prison inmates for
the outside world, and its claims of providing cost savings
evaporate quickly under scrutiny.

Recommendations:

23. The Governor and the Legislature should enact legislation
that allows state departments to purchase goods from the
Prison Industry Authority on the basis of best value for the
department.

24. The Prison Industry Authority should require its annual audits
to recognize and document the subsidies it receives.

25. The Governor and the Legislature should enact legislation to
give the Prison Industry Authority the responsibility of
creating a hiring process that reflects real-world conditions.

26. The Governor and the Legislature should enact legislation
requiring the Prison Industry Authority to report on program
outcome statistics.
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Introduction

Introduction

- here a person does the weekly grocery shopping
is determined by a variety of factors: habit,
. proximity, prices, available selection of goods.
Often without conscious consideration of each of these
factors, a decision is made to go to one store rather than
another.

Similarly, when a private business turns to its
suppliers for goods or services, many factors beyond
price may be considered: past performance, timeliness,
quality, potential for doing business together in the future.
The bottom line for any decision is a judgment of what
works best for the company.

The State, when it acts as a buyer, faces the same
considerations as an individual or a private business
considering a purchase. What is the cheapest price it can
pay? Will the product do the job it is being purchased to
accomplish? Is the quality such that it will last for an
appropriate number of years without requiring frequent
repairs? Will it be delivered on time or be operational on
schedule? In other words, what will work best for the
State?

ut unlike an individual or a private company, the

i § - State cannot simply gather comparative data and
- then make a decision to buy based on impulse,
best guess or even best judgment. Instead, the State
must also take into consideration other doctrines that

State’s purchasing
decisions not based
solely on low cost
or best value
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Purchasing policies
are defensible
despite added costs
and complexities

have been laid cut in statute or directed by policy makers.
These include:

* Fairness to all potential suppliers. Many involved
with procurement have expressed the belief that
since the State is spending public funds, it has an
obligation to see that no favoritism enters into the
selection of who will receive the funds. This belief
most often is expressed as the need to provide "a
level playing field" so that all businesses are
playing by the same ground rules and have an
equal opportunity to become state suppliers.

* Competitive bidding. Although the State spends
millions of dollars each year on "sole-source"
contracts, for the most part who gets the State’s
business is decided in a competitive bidding
process. Whether informally by telephone or more
formally through voluminous documentation, the
State seeks bids from suppliers that it can
compare and use to make buying decisions.

* Achieving certain social goals, such as reflecting
cultural diversity in suppliers, giving an edge to
small businesses and encouraging the use of
recycled products. In each instance, the State’s
policy makers have decided that the value of
achieving the social goals outweighs whatever
costs may be added to the procurement process.
This value may be simply in terms of fairness or
may be a more complex judgment that long-range
costs are driven down by extra efforts to expand
the pool of suppliers and increase competition over
time.

B defend. No one argues that it would be better for the
M. State to be unfair in choosing suppliers. But the
focus on fairness down to the last, myopic detail of each
procurement process contributes to the growth of
acrimonious protests and the multiplication of paperwork
dedicated solely to proving that a just decision was made.
A fitting analogy can be found in the medical world,
where doctors argue they must order multiple, expensive
tests and practice defensive medicine because of the
heavy threat of malpractice. Similarly, a state
procurement official may be caught up in the process of
dotting the i's and crossing the t's to enable the defense
of a purchasing decision rather than focusing on what
would best suit the State’s needs.

I n the abstract, each of these elements is easy to
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Competitive bidding also appears to be an
inarguable "good.” Why should the State choose any
method other than making suppliers give it a price that
can be compared to other suppliers’ prices? But a system
that works well when buying pencils, where it is easy to
compare like products, falls somewhat short when it is
used to buy complex, computerized systems that could
work in any number of ways to fill a need. To be able to
compare bids on equal products, the State must
rigorously mandate detailed specifications. But such
detailed specifications may preclude options -- including
some of great potential value to the State -- that suppliers
could offer if they were not hemmed in by rigid
requirements.

Finally, the social goals represent public policy that
has been set by the Legislature to redress past wrongs or
shape the future. The goals, however, often are adopted
without information available on added costs and other
ripple affects. For instance, if businesses in targeted,
economically disadvantaged areas of the State are given
an edge in bidding, how much is the added cost to the
State? And how many jobs do those added dollars yield
-- or what other measure can be used to demonstrate the
added value the State receives in return for the added
expenditure?

The State, then, is not a simple consumer who will
make purchases based on lowest cost or best value.
Instead, the State has added other functions to its role as
a purchaser. Each of these other functions adds cost,
complexity, delay, a need for thorough documentation
and an adversarial tone to the State’s procurement
process, none of which exist in the private sector.

he practical effect of these layers of considerations
is that the State, despite its massive purchasing
power, often does not get the best price, the best
product or the best service. As the head of the State’s
procurement office has pointed out, a person can go to a
discount retail store and buy a gross of pencils more
cheaply than the supply officer of a state department is
able to buy them for use by state workers.

Despite massive
purchasing power,
the State does not
always get best deal

The Little Hoover Commission believes that at a
time when perpetual budget shortfalls are crippling state
programs, it is critical that the State minimize wasted
resources and maximize the economies of scale afforded
by the State’s bulk purchasing power. In mid-1992, the
Commission therefore initiated a study of the State’s
procurement practices. The Commission convened an
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Commission’s
scope and
methodology
Sor study

advisory body of state officials, private suppliers, lawyers,
procurement experts and other interested parties (please
see Appendix A for list of those who participated).

ry ased on information provided by the advisory

committee and its preliminary investigation, the
Commission chose to focus its study on four areas:

Major procurements. The State spends about
$300 million on telecommunications and electronic
data processing equipment each year. Typically a
purchase that involves cutting-edge technology,
intense competition and high-dollar costs, major
electronic equipment procurements during the past
decade have proven contentious, sometimes
ending in litigation, critical audit reports and
unsatisfactory systems that cannot achieve the
desired goals.

The protest process. |f a supplier does not win a
contract from a private company, he is left with
few options except to try harder the next time.
The same contractor has more options when it
comes to a lost state contract: He can use the
State’'s protest mechanism or file a lawsuit. The
current protest process is fragmented and is
viewed with skepticism or outright scorn by many
of those who make use of it.

The minority, women and disabled veterans
program. The State has set goals of 15 percent
for minority owned businesses, 5 percent for
woman-owned businesses and 3 percent for
disabled veteran owned businesses as suppliers for
the State. The program, which is only four years
old, has yet to mature into a smoothly working
mechanism that broadens the pool of suppliers.

The Prison Industry Authority. Selling about $150
million in goods and services to state and local
government entities, the Prison Industry Authority
has often been characterized as holding state
departments hostage to high prices and delayed
deliveries. Current state law forces departments,
with few exceptions, to buy products and services
from the Prison Industry Authority regardless of
price.

The Commission conducted two public hearings on

these topics, one in Los Angeles in September 1992 and
the other in Sacramento in November 1992 (please see
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Appendix B for a list of witnesses at each hearing). In
addition, the Commission’s State Procurement Advisory
Committee met several times, both as a whole and in
smaller, working group meetings. A review of literature
and numerous interviews also added to the Commission’s
investigative efforts.

The study has resulted in this report, which begins
with a transmittal letter, Executive Summary and this
introduction. The following sections include a
background, four chapters of findings and
recommendations, and a conclusion. The report ends
with appendices and endnotes.
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Background

4 he State spends about $4 billion to procure goods
-and services each year through 80,000 separate
transactions.! These purchases take place in a
variety of ways, with oversight mechanisms differing
depending on the amount of money involved, the size of
the department making the purchase and the type of
purchase. Approximately one-quarter -- or $1 billion -- of
the purchases are handled by the State Office of
Procurement, a unit within the Department of General
Services. Other procurements are handled independently
by large state departments and the State’s two university
systems.

Among the mechanisms in place that allow
departments to procure goods and services are:
* The State Stores, an operation that purchases,
warehouses, resells and delivers to state
departments supplies, such as paper, pens, printer
ribbons and paper clips. More than 1,300
different items are stocked, including 750 general
office and janitorial supplies, 500 state forms and
60 canned food items. Between $9 million and
$10 million in stock is kept on hand at any one
time.?

Master contracts and master service agreements,

which establish set prices for repair services and
items such as personal computers, copiers and

11
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State has several
programs that affect
the selection of
contract winner

other equipment. Departments order directly from
the suppliers who have won the master contract
rather than going through an individual
procurement process.

Purchase Orders, which allow departments to
spend up to $100 with little or no paperwork after
soliciting bids by telephone.

Invitation for Bids (IFBs), which are used for
commuodities that can be easily compared to each
other.

Request for Proposals (RFPs), which in theory are
supposed to detail a department’s "business
problem” and invite suppliers to submit creative
solutions, including hardware, software,
management, etc. In practice, RFPs often are
heavily weighed down with precise specifications
that may pre-ordain the eventual product that is
purchased.

Depending on a department’s size and
demonstrated past ability to handle procurements,
purchases may be carried out under the "delegated
authority” program. Under this program, departments
handle their own purchases up to $10,000 without going
through the Office of Procurement (the limit is $250,000
for electronic data processing equipment). In 1991, $218
million in purchases were made using delegated
authority.?

procurements and varying lines of authority for
- purchases, the State also has a variety of programs
that affect which bidder will be designated as the winner
of a contract. For instance, the Small Business
preference gives Califormia-based firms that have been
certified as small businesses a 5 percent preference on
bids, as long as the cost differential does not exceed
$50,000 per contract. This means that if a large
business bids $1 million and a certified small business
bids $1,040,000, the small business wins the contract at
an extra cost to the State of $40,000.

In addition to hawving different mechanisms for

The Department of General Services tracks the
effect of the Small Business preference and has
concluded that on an annual basis this preference shifts
who the contract is awarded to on about $30 million
worth of contracts at an added cost of about $500,000.*
In 1991-22, $267.7 million in contracts were awarded to

12
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certified small businesses, or 9.3 percent of the almost
$4 billion in procurement contracts.®

A similar preference program is aimed at
businesses in economically disadvantaged areas that have
been designated by the Governor’s Office of Planning and
Research based on census data. Called the Target Area
Contract Preference Act (TACPA), this preference gives
a bidder a 5 percent edge on price. In addition, the bidder
may receive an extra 1 to 4 percent preference for hiring
people with a high risk of unemployment, provided that at
least 50 percent of the labor required to perform the
contract will be performed in or within commuting
distance of a distressed area. (The actual scale is an
additional 1 percent preference if the high-risk
unemployed make up 5 to 9 percent of the work force, 2
percent if 10 to 14 percent, 3 percent if 15 to 19 percent
and 4 percent if 20 percent or more.)

The total additional cost of TACPA to the State
may not exceed $50,000 and the preference may not be
used if its use would deny a small business bidder the
contract.® While not having statistics that include all
state departments, the Office of Small and Minority
Businesses indicates that this preference is used
infrequently. In 1991-92, seven contracts worth $7.59
million were awarded based on TACPA preferences.’

On contracts for paper and paper products, a
bidder may receive a 5 percent preference for using
recycled paper at a maximum cost to the State of
$100,000 on each contract. However, if granting a
recycled-paper preference exceeding $50,000 would
preclude a small business from receiving the award, then
the recycled paper preference is limited to $50,000. (As
an ecological side note, the State also prohibits agencies
from contracting with businesses that have violated water
poliution laws.)®

While not a preference program, the other major
statutory requirement affecting contracts is the Minority
Business Enterprise/Women Business Enterprise/Disabled
Veterans Business Enterprise (MBE/WBE/DVBE) program.
This program, which sets goals for participation in state
contracts, is discussed at length later in this report.

Preferences may be combined, as long as the total

added cost to the State does not exceed $100,000 for
any one bid.

13
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Limited resources
affect how widely
preference
programs are used

Procurement process
has been shaped

in response to past
practices and problems

hile the Commission did not choose to focus on
- the various preference programs, it did note that
- the extent to which they are used is affected
gredtly by resources. For instance, out of an estimated
700,000 small businesses in California, only about
12,000 are on the active certified list. The Office of
Small and Minority Business identified the lack of funding
to perform educational outreach as the reason for low
participation in this and the TACPA preference program.
In addition, strained resources have affected the office’s
ability to process small business applications, creating a
four-month backlog of 4,000 small businesses waiting for
certification or recertification.®

Since the preferences were created to carry out
state policies and reach certain -- although undefined --
goals, it appears counterproductive to underfund the
efforts that could lead to a greater use of the preferences.
It state decision-makers believe small business
participation in state contracts is healthy for the State’s
economy, that state dollars flowing into disadvantaged
areas creates jobs where they are most needed, and that
the environment is assisted when state spending
encourages recycling, then it seems logical that the State
should invest the resources that would maximize the use
of the preference programs. Instead, it appears that
programs are created with the best intentions but are
neither adequately carried out to assure that they have
the desired affect nor monitored to assess their degree of
success in fulfilling their intent. The result is to add to
the complexity of state procurement processes without
necessarily producing the desired benefits.

“he complex web of statutes, regulations and
administrative procedures thatgovern procurement
did not deveiop overnight. Those who have been

famnllar with state procurement practices over several
decades have likened the present system to the far swing
of a pendulum toward intensive accountability and weli-
documented regimentation as opposed to a less-regulated
system in the late 60s and early 70s that was embroiled
in controversies and scandals. Favoritism in procurement
then was both the perception and the reality, according to
those who track procurement practices.

In 1977, the Department of General Services
created a task force of state officials, a study panel of
outside procurement experts and a committee of
American Bar Association contracting experts to examine
and recommend ways to overhaul the State’s
procurement practices. Known as the California Public
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Contract Project, this extensive effort resulted in 31
recommendations about procurement practices in general
and an additional seven recommendations focusing on
electronic data processing purchases. Some of the
recommendations included (please see Appendix C for the
report’s executive summary of recommendations):'°

* Reorganizing all laws pertaining to purchasing into
a single state act.

* Placing uniform contracting procedures into
regulations, which require public input, rather than
in internal policy manuals.

* Providing standardized model contract clauses.

* Setting up an independent commission to
systematically review the procurement process on
a periodic basis.

* Creating a scheme of selection criteria for personal
services contracting that would include merit as
well as pricing.

Performing an economic and operational study of
socio-economic programs (such as preferences for
small businesses and recycled paper) to determine
effectiveness and costs.

Adopting uniform protest procedures for all types
of contracts.

Enabling the courts to direct an appropriate award
of a contested contract.

Creating a program for on-going research and
training in government procurement law and
procedures.

Enacting a comprehensive, separate procurement
act for electronic data processing.

Developing sample contract provisions to permit
flexibility to accommodate wvarious sized
procurements and degrees of complexity.

Centralizing electronic data processing
procurement functions.

15
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Few recommendations
Jrom major 1977
study have been
implemented

Pattern of troubled
procurements points
to problems with
existing procesy

- ith some exceptions, few of the
W recommendations have been implemented
despite the high profile given to the study and
its participants. Even the exceptions have not resulted
completely in the changes sought by the study’s authors.
For instance, the tirst and most major recommendation
was to recodity and reorganize statutes inte a single act.
This was done; however, many legal experts feel the
recommended consistency, clarity and simplification that
was supposed to accompany this overhaul of state law
was never achieved. Similarly, separate statutes were
created to address the unique aspects of purchasing
electronic data processing systems, However, the
underlying intent of having decision-makers use flexible
mechanisms for making complex purchases on the basis
of factors other than low cost has not been fulfilled.

The Commission draws attention to this previous,
landimark study because the Commission has found,
based on its own independent investigations, that many
of the goals sought in the report remain valid today, 16
years later, although the recommendations themselves in
many cases may need to be updated. These goals
mclude creating a procurement system that is:

* Easily understood and managed.
¥ Fair to participants.
* Flexible enough to allow the State tc make the

best decisions as a well-informed consumer.

of these geals s evidenced by a pattern of

problem-plagued procurements over the past
decade. The following highlights only a few of the
controversial procurements:

T hat the State’s system of procurement falls short

California State University Computers: In the mid-13980s,
the Califorrnia State University system sought to revamp
its computer systems with a procurement known as
Educatinnal Administrative Systems Environment (EASE).
Control Data Corparation, one of two bidders on the $24
miilion system,. accused the State of having a
procurement process hzavily biased toward IBM, the
other bidder, through the use of detailed specifications
that favored iBM equipment. Eventually, Control Data
Corporation withdrew its bid after unsuccessful protests
and requests for changes in specifications. I1BM, which
already had supplied other major systems te the university
system, won the contract.
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CALNET: In 1989, a long study and procurement process
ended with the award of a contract to GTEL for
approximately $109 million over 10 years to provide a
new telephone system known as CALNET for state
operations. This procurement, handled by the
Department of General Services, prompted a full range of
protests, audits, hearings and court filings. The State’s
Request for Proposals (RFP), issued in September 1987
and amended 26 times over the course of the
procurement process, resulted in 17 months of meetings,
submittals, evaluations and resubmittals. Each of the
three eventual bidders submitted no fewer than five
separate proposals during the process. When the State
finished its evaluation, it threw out both the high and low
bidders as non-responsive and announced its intent to
award the contract to GTEL, the middle bidder."

Protests were made using the State’s bid protest

process and the Superior Court system. In addition,
hearings were held by the Legisliature and the Little
Hoover Commission during the procurement process and,
after the bid had been awarded, an audit was conducted
by the State Auditor General. Issues raised included:
* The State’s decision to only solicit for systems it
could purchase rather than also entertaining
proposals for leased systems. While the courts
upheld the right of the State to limit the bids to
purchased systems, critics -- including the Auditor
General'? -- contended the decision was reached
without adequate study and documentation.

The decision that two out of the three bidders
were non-responsive, despite the months of
meetings and pre-evaluations that should have
eliminated problems from the final bids. The
unsuccessful bidders maintained that not only
were they responsive and that deviations were not
material, but that GTEL’s successful bid suffered
from the same kinds and degree of defects.

The lack of a Feasibility Study Report, a document
required by the Office of Information Technology
(within the Department of Finance) that examines
the needs of an agency and explores the long-term
effect of different options to meet those needs.
While the project did not legally require such a
study because telecommunications does not fall
under the jurisdiction of the Office of Information
Technology, the lack of such thorough planning
was criticized in the Auditor General’s report,
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which concluded that the State may not have
obtained the most cost-effective solution to meet
its needs.®

None of the protests were successful in altering
the outcome and on November 28, 1989, GTEL was
awarded the contract, with an initial cost of $66,987,694
to cover the first three years. Since then, the Department
of General Services reports that there have been 10
amendments to the contract with an additional cost of
$325,906. Implementation dates, which originally called
for three phases to be completed in January 1991,
October 1992 and May 1992, have been revised many
times. The first phase was completed on July 1, 1992
(18 months late) and the last two phases have been
combined and are now expected to be complete in June
1994 (more than two years late).'*

Department of Motor Vehicles: The Department of
Motor Vehicles has been the focal point for several
controversial procurements. During the early 1980s, both
a computerized database system and a reflectorized
license plate contract were criticized for alleged
favoritism. More recently, the department conducted a
procurement for "credit card" style driver’s licenses that
could store data about the driver on a magnetic strip.
Like the CALNET procurement, the driver's license
procurement involved multiple submissions of detailed
technical proposals, draft proposals and final proposals.
Seventeen final proposals from six different suppliers
were submitted in June 1989. After an evaluation and
benchmarking process, National Business Systems Inc.
(NBS) was announced as the intended awardee.

Four other bidders filed protests with the State,
which were rejected, and one bidder -- National
Information Systems Inc. (NIS) -- has continued to pursue
the case in court. In addition, the Auditor General issued
a report in February 1990." Legislators aiso slated
hearings and in other ways sought to intervene in the
process. lIssues raised included:

* Whether there were actually two or more bidders
as required by taw since all bidders but the
successful one had deviations from requirements,
although the Department of Motor Vehicles did not
determine whether the deviations were material or
immaterial.

* The fact that the successful bid was based on a
single density magnetic stripe with abbreviated
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data rather than on a higher density magnetic
stripe that could hold a minimum of 268
characters of data as specified in the RFP and as
bid by the other suppliers. The other bidders were
not alerted that the State would allow abbreviated
information and a capacity for fewer than 268
characters.

The quality of the benchmarking demonstrations.
Of 77 objectives that the bidder was supposed to
prove ability to meet, only 64 were demonstrated;
verbal assurances on the other objectives were
accepted by the State. In addition, tests that
were conducted and showed deficiencies were not
deemed important enough by the State to deny
the contract to the bidder.

The complexity of this procurement and the

difficulty of resolving the issues raised is demonstrated by
the different conclusions reached by the various entities
that reviewed the procurement thoroughly and rendered
judgments:

*

The Auditor General concluded that the
Department of Motor Vehicles and the Department
of General Services "did not always follow state
procurement procedures and, as a result, may
have to rebid the contract to ensure that the
procurement is legal and in the best interests of
the State...the State may not have received the
best product at the lowest cost."'®

The administrative law judge who conducted 39
days of hearings with 31 witnesses and 244 items
of evidence recommended to the State Board of
Control that all protests be denied. He wrote:

The procurement process was not
perfect and all participants made
mistakes, particularly the State.
...Despite the mistakes and
imperfections, there was no proof
that the procurement was not
conducted in an entirely even-
handed manner, with all bidders
having the same rules applied to
them and a level competitive field.
...It was not established that there
